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BEFORE THE PUBIIC DISCLOSURE COMMISSION
OF THE STATE OF WASHINGTON

IN THE MATTER OF ENFORCEMENT PDC CASE NO:; 03-147

ACTION AGATNST
MARILOU RICKERT’S

Marilou Rickert, RESPONSE TO THE NOTICE OF
ADMINISTRATIVE CHARGES OF
Respondent, THE DIRECTOR OF

COMPLIANCE OF THE PUBLIC
DISCLOSURE COMMISSTON

1. Introduction.

This is an enforcement action brought by the Dircctor of Compliance (the Dircctor) of the
Public Disclosure Commission (PDC) of the State of Washington against Dr. Marilou Rickert on the
complaint of State Senator Tim Sheldon of the 35" Legislative District. The Director alleges that Dr,
Rickert, while a candidate for the State Senate, 35t Legislative District, in 2002, violated RCW
42.17.530 by sponsoring “with actual malice” “political advertising that contain[cd] a false statement
of matcrial fact about” Senator Shcldon, “a candidate for public office.” RCW 42.17.530(1)(a).
“Actual Malice” is dcfined in RCW 42.17.505(1) as “to act with knowledge of falsity or with
reckless disregard as to truth or falsity.” Violations of RCW 42,17.530 must be “proven by clearand
convincing cvidence.” RCW 42.17.530(2).

RCW 42.17.530(1)(a), on its face, violates the First Amendment of thc Constitution of the
United States in that it infringes on the First Amendment’s guarantcc of free speech. Even were
RCW 42.17.530(1)(a) not a facially unconstitutional rcstriction on speech, its application in the
present case would be an unconstitutional infringement on the right of free speech. The Director’s
charges against Dr. Rickert should thus be dismissed in their entirety.

In addition to the Constitutional dcficiencies of RCW 42.17.530(1)(a), at least as applied in

the present case, the Statc has applied an incorrect standard for a finding of actual malice under
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RCW 42.17.53'0(1)(a) as defined infRCW 42.17.505(1) and has not met the clear and convincing

cvidentiary burden required to prove that a violatioh of RCW 42.17.530(1)(a) has occurrcd. For
these additional reasons, the Dircctor’s charges against Dr. Rickert should be dismisscd.

2. Rcsgondent' s Facts |

~ Senator Tim. Shcldon and Dr Marilou Rickert were candidates for the posmon of State

‘Scnator from Washmgton s 35“‘ Leglslatwe District in the November 5, 2002 General Election.

Scnator Sheldon was the mcumbent and was re-elccted
Bctween October 16, 2002 and October 28, 2002 Dr. Rickert sponsorcd a mailing that was

either mailed or dclivered to most active voting houscholds in the 35th District. The mailing

'consistcd of a brochure with inforrrtation about the Green Party and her candidacy enclosed in a

wrapper, cntitled “There IS a Difference,” comparing Senator Sheldon’s positions with her own on

various issues. Dr. Rickert sent thc mailings out in batches over an extended period of time becausc

the inaih'ngs had to be preparcd by voluntecrs and becausc she had to raise the money to pay fo

“mailings.

Dr. Rickcrt had sou"rccé for all of the statements roade about Senator Shcldon. For the most
part, her sources were from the prmt media. Other sources included PDC records, rccords of the
Washington state leglslature, statements made by Senator Sheldon himself at candidatcs forums that
they both attended and of which Dr Rickert had dircct knowledge, and information reccived from
Davc Wood a lobbylst for Action for RIICs (Res1dcnt1al Habilitation Centers), an advocacy group
for services for the profoundly and scverely developmentally disabled. Specxﬁcally, Mr. Wood
discussed Senator Sheldon’s role in the closurc of Mission Creck Youth Camp with Dr. Rlckert over
Junch.in Junc 0f 2002 and by telephonc on at least oric occasion thereaftcr. -

All of the statements in the mailer about Senator Shcldon had to do with his activities as siate

senator and senatorial candidate. Atno point in her campatgn for State Senator did Dr. Rickert make
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any statement or sponsor any advertising that contained any reference to Scnator Sheldon’s personal
life, his family, or his activities as PUD commissioner, Dircctor of the Mason County Economic
Development Council, manager and part owner of Sheldon Propertics, or any position or role other
than that of state senator and senatorial candidatc.

The Friday before the election (November 1, 2002), Scnator Sheldon tclephoned Dr. Rickert
at her work place. He said that he had just been made aware of the mailing and that it was falsc and
mislcading in its entirety. Initially, he took specific issue with the statement that [Senator Sheldon]
“wants to terminate pcople from Washington’s Basic Health Plan.” Dr. Rickert pointed out that
Senator Sheldon’s position regarding termination of people from Washington’s Basic Hc;,alth Plan
had not only been reported in the press, but that he had twice advanced it at public forums at which
Dr. Rickert had been present.1

After discussion, Senator Sheldon agreed that the statcments about him in the mailer were
substantially true, with the single cxception of the statement that he “voted to close a facility for the
developmentally challenged in his district.” Senator Sheldon insisted that he voted against closure of
Mission Creek and specifically stated, in responsc to a question by Dr. Rickert, that he considers
himself “an advocate for thc developmentally disabled.” Dr, Rickert agreed to review the
information with her source (Dave Wood) and get back to Senator Sheldon.2

Dr. Rickert contacted Mr. Wood rcgarding Senator Sheldon’s accusation that the statement

1 On March 14, 2003, Scnator Sheldon voted to pass SSB 5807, which would significantly restrict cnrollment in
Washington's Basic Health Plan for both adults and children,

2 Therc is no indication Senator Sheldon made any attempt to contest Dr. Rickert’s statement regarding his role in
the closure of Mission Creck, despite the fact that he had the resources and (even assuming that he only became
aware of the mailing two wecks after the beginning of its distribution) time 1o do so. Scpator Sheldon collected
$109,970 in campaign contributions, of which he surplused $59,404.37. For an cxample of the specd with which a
political message can be aired, KMAS, Shelton’s local radio station, taped an ad for Dr. Rickert’s campaign on less
than two hours notice the Friday beforc the election and had it on the air in Icss than 24 hours. To the best of Dr.
Rickert's recollection, $200 purchascd six weekend airings of the ad.
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that he “voted to close 'é, faciiity for the dcveloprﬁentally challenged in his district” was false, She
reccived a"v(;rbal Statemcnt aﬁd,an c}mail message from Mr, Wood to the effect that her only error
was reporting Mission Creek as a facility for the developmentally challenged rather than a youth
rehabilitation center3 and ‘that Senaior Sheldon’s vote AGAINST his own party's budget scaled
Mission Creek's fate. Mr, Wood Went on to say that “[t)wo Republican senators, Alex Deccio and
Shirley Winsléy, ,}sa‘ved or evcn}l'expanded progfams in their disfricts that they care dceply about.
They voted YES on the budget. [Senator Sheldon] could have donc the same thing.”

As Mr. Wood copied his email to Senator Sheldon and époke directly with Senator Sheldon
about the Mission Creck matter the Week following the éleciion, Dr. Rickert did not contact Senator
Sheld oﬁ‘furthcxv' about Mission Creek, althou ghshe did send him a card cohgr_atul ating him on his re-
clection4 - | . | .

On the weekend following the election, Dr. Rickertreccived a letter from Scnator Sheldon in

which he stated that “Ly} our excuse that I want to terminatc pc':ople ineligible to be enrolled fro
BHP as somehow justified because, in your words, ‘they arc’pcéple, too’ is truly lame.” Scnator
Sheldon also threatenéd to “pursue the issue with tho PDC” if she did not provide him “with the date
and bill number of the legislation that , . , would have éléscd ... ‘afacility for the developmentally

challenged in his district and is ad\}oc'ating for the sitc to be turned into aprison.”’S The lctter was

3 Mission Creek has been variously described as a “youth rehabilitation center” (Dave Wood), a “medium sceurity
Youth Camp for juveniles convicted of felony-level offenses” (Ken Brown, Fiscal and Contracts Manager, Juvenilc
Rehabilitation Administration, Washington Statc Department of Sacial and Health Services), and a “prison facility
for juvenile offenders” (Senator Tim Sheldon), as well as a “facility for the developmentally challenged” (Dr.
Marilou Rickert). RCW 72.05.010 rcfers to Mission Creck Youth Camp as onc of several named “residential state
schools, camps and centers” with the purposc of providing “for cvery child with behavior problers, mentally and
physically handicappcd persons, and hearing and visually impaired children , ; . such care, guidance and instruction,
control and treatment as will best scrve the welfare of the child or person and socicty .. .” :

4 Scnator Sheldon won re-clection to the Statc Scnate with 78.27% of the votes cast (29,221 to §,109).

5 “Youth Camp Could Bc Resurrected as Prison,” The Bremerton Sun, July 11, 2002, names Senator Sheldon as the
organizer of a meeting to discuss a proposal “to convert the recently closcd Mission Creck Youth Camp into a
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followed by scveral phonc calls from Senator Sheldon to Dr. Rickert’s home over Veterans Day
weekend. On Veterans Day, Senator Sheldon voluntarily left a message on Dr. Rickert’s voice mail
to the cffect that he wanted her to write a Ictter to the press clarifying the matter,

Upon learning that Senator Sheldon had no objection to a wider public airing of the dispute,
and would actually welcome such an airing, Dr. Rickert immediately took the opportunity to both
correct any misunderstanding that may have been caused by her mailing, and also to inform
advocatcs for the developmentally disabled that Scnator Sheldon may be sympathetic to their cause,
by sending a letter to the Shelton-Mason County Journal, The Bremerton Sun, The Olympian, and
Aberdeen’s The Daily World. The letter was published in its entirety by thc Jowrnal on November
21, 2002, and in shortencd form by the Sun on December 2, 2002, and the Olympian on Decembcr 9,
2002.

The weekend after Dr. Rickert sent licr letter to the press, she received a second letter from
Scnator Sheldon re-iterating his request that she clarify her statement in a letter to the press. Scnator
Sheldon attempted to impose additional requirements by insisting that Dr. Rickert send the letter to
“all the daily and weckly newspapers in the 35™ District” and that he “would have to agree to the
content of the letter.” Dr. Rickert did not receive Scnator Sheldon’s second letter until after she
mailed her lctter to the press, but she has asserted that she “would not have cooperated with an
attempt by a government official acting in his official capacity to impose a prior restraint on political
expression.” Her belief that Senator Sheldon was acting in his official capacity as State Senator
when he demanded she send a letter to the press containing political content over which he would

have control is based on the fact that the e-mails Senator Sheldon sent in support of his statement

minimum-sccurity facility for men or women”. Senator Sheldon is quoted as supporting the proposal because “it’s a
good fiscal move by the state.”
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that he voted a gainst clbsﬁre of Mission Creek werc self-identificd as having been circulated during

o

regular work ho‘ur‘s'among State ‘SAcn.'ate staff who researched the matter for him.

On November l-é, Senator Sheldon filed a compl'aint with the PDC alleging violations of
RCW 42.17.530(1)(a). Dr. Rickert received a lctter from the PDC in Jate December notifying her of
Scnator Sheldon’s. complaint.r Dr Rickert has fully cooperatcd with fhe. PDC’s requests for
information. On May 5, 2003, the Dircctor filed a “Notice of Administrative Charges,” élleging that
“th'ere is clear and cOn.vincing’evidc:hce.that Marilou Rickert violated RCW 42.17.530(1)(a) with
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reckless disregard aé to truth or,falsity when shé distributcd politicél advertising that made a false

statement of matcrial fact about Senator Tim Sheldon.”
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a. CW 42.17. 530 (l)(a) vxolates the F1rst Amendment of the Constitution of the United

Statcs,

— et e
H W

RCW 42.17. 530(1)(a) states:

[
(9]

Itisa vxolatwn of this chapter fora pcrson to sponsor with actual malice [p]olitical

—
(o)}

advertlsmg that contains a false statcment of material fact about a candidate for

—
~

' pubhq office. _Howevcr, this subsectmn (1)(a) does not apply to stalemcnts made by a

—
o0

= candidate or the candidate’s agent about the candidatc himself or hersclf

ot
O

RCW 42.1 7.530(1)(a) is a facially un@onstifutional abridgment of free speech. The asserted intent of

N
<o

the legislature to “provide protection for candidates for public office against falsc statements of

N
-

material fact sponsored with actual malice” (RCW 42.17.530, Note (3)) is inadequatc to justify the

N
[}

burden placcd on poht! cal spcech

N
W

On Junc 11, 1998 thc Su pxeme Court of thc State of Washington held, in State ex rel. Public

N
.Y

Disclosure Commzsszon y. 119 Vote NO! Committee, 135 Wash.Zrl 618, 957 P.2d 691, that RCW
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42.17.530(1)(a) facially violated the First Amendment of the United States Constitution. At the time
of the Court’s decision, RCW 42,17.530(1)(a) rcad “[i]t is a violation of this chapter for a person to
sponsor with actual malice [p]olitical advertising that contains a falsc statement of material fact.”6
The rcasoning of the majority, in an opinion authored by Justice Sanders, with citations
omitted, follows:7
The constitutional guarantee of frec speech has its "fullest and most urgent
application" in political campaigns. Therefore, the State bcars a "well-nigh
insurmountable” burden to justify RCW 42.17.530(1)(a)’s restriction on political

speech. This burden requires the court to apply "exacting scrutiny" to RCW

S VvV M N N W N

—

42.17.530(1)(a). Exacting scrutiny will invalidate the statute unlcss the State

p—
po—y

demonstrates a compelling intercst that is both narrowly tailored and necessary, Such

—
N

burdcns are rarely met.

Pt
[ ]

119 Vote NO!, 135 Wash.2d at 623-624,

14 The State asserts it may prohibit falsc statements of fact contained in political
B advertisements. This claim presupposcs the State posscsses an independent right to
16 determine truth and falsity in political debate. Howecver, the courts have "consistently
i; refused to recognize an exception for any test of truth--whether administcred by judges,

6 While a majority of Justices deciding /19 Vote NO! agreed that RCW 42,17.530(1)(a) as then written violated the First
Amcndment of the Conslitution, Justice Madsen wrote a scparale, concuiring opinion, which was joined by Justice
Alexandcr, indicating that thcy were deciding the issue only in the context of a statement made regarding an initiative
measure, and that they believed the statute might withstand Constitutional challenge in the context of statements about
political candidates. 119 Vote No!, 135 Wash.2d at 635, Madsen, J., concurring. Four Justices disagreed that RCW
42.17.530(1)(a) as then written violated the First Amendment. Following the decision, the Legislature amended RCW
42.17.530(1)(a) to rcad “[i]t is a violation of this chapter for a person to sponsor with actual malice [p]olitical advertising
that contains a falsc statement of matcrial fact about a candidate for public office. However, this subscction (1)(a) does
not apply to statcmicents made by a candidate or the candidate’s agent about the candidate himself or herself.” In
amending the statute, the Legislature noted that “a review of the opinions indicates that a majority of the supreme court
may find valid a statutc that limited such a prohibition on sponsoring with actual malice false statements of material fact

N NN N
W N - O O

24 i apolitical campaign to statements about a candidate in an clcetion for public office.” (RCW 42.17.530, Note (2))
25
26
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juries, or adm'inistraiive officials--and especially onc that puts thc burden of proving truth

o

on the speaker.”
Id. at 624-625
Rather, the Fifst Am‘cndm‘ent‘ opcrates to insure the public decides what is true and
false with respect to go?ernance.- In Meyer[v. Grant, 486 U.S. 414, 419-420, 108
S.Ct. 1886 100 L. Ed 2d 425 (1988)] the Supremc Court explained: '
Thc very purpose of the Fl!‘St Amendmcnt is to forcclose public

‘authonty f:om assuming a guardianship of the public mind.... In this

I - T ST T

field every person must be his own watchman for truth, becausc the

10 forefathers did not trust any government to separate the true from the
1 false for us. -
12 Particularly in the religious and political rcalms, "the tcnets of one man ... seem the
3 rankest error to his neighbor.” Thercfore, the Supreme Court has rccognized that to
14
sustain our constitutional commitment to uninhibited political discourse, the Statc
15 . | . e
may not prevent others from "resori[ing] to exaggeration, to vilification of men who
16 , o ,
have been, or are, prominent in church and state, and even fo false stalement." Id.
17
(cmphasis addcd) At times such speech scems unpalatable, but the valuc of free
18 .
debate overcomes the d'mgcr of misuse. For even falsc statements makc valuable
19 -
contributions to debate by bringing about "the clearer perception and livelier
20 o o . : .
) impression of truth, produced by its collision with etror."
1 _
Id. at 625
22 : : -
23 Specifically, the First Amendment prohibits the State from silencing speech it
" - disapproves, particularly silcnéing criticism of government itself. Threats of cocrced
25 7 For the Board's donireni'crice; a copy of 119 Vote NO! is included with the Reépondcnt's pleadings.
26 o | | -
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silence chill uninhibited political debate and undermine the very purpose of the First

Amendment.

Id. at 626.

Id

[The Foundcrs of the nation] believed that freedom to think as you will and speak as
you think are means indispensablc to the discovery and spread of political truth....
Belicving in thc power of reason as applicd through the public discussion, they
eschewed silence cocrced by Jaw--the argument of force in its worst form. The State
cannot "substitute its judgment as to how best to speak for that of speakers and
listeners; free and robust debate cannot thrive if directed by the government," "For
specch concerning public affairs is more than self-expression; it is the essence of self

government.”

The majority opinion in 119 Vote NO! reasoned that RCW 42.17,530(1)(a) would

infringe upon protected speech whether applicd to initiative measures or to political

candidates:

Instead of relying on the State to silcnce false political speech, the First Amendment
requires our dependence on even more speech to bring forth truth. In the political
context, a campaign's factual blunder is most likely noticed and corrected by the
campaign's political opponent rather than the State. . ., the Supreme Court has
refused to recognize the possibility of "an eleventh-hour anonymous smear
campaign" as enough to justify a restriction on speech. Moreover, a well-publicized,
yet bogus, complaint to the PDC on election eve raises the samc concern. Therefore,
"[t]he preferred First Amendment remedy of 'morc speech, not cnforced silence' thus

has special force." Underlying our depcndence upon more speech is the
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' pfcsubbdsition “that right cgnclusions are more likely to be gathcred out of a |
multitude of tongues, than through any kind of authoritative sclection. . . .”
Id. at 626—627 |
- RCW 42, 17 530 COErces sulunce by forcc of Taw and presupposcs the State will
"separate the truth from the f _a]sc" for the citizenry. . . . The First Amendment exists
precisely to prot:ci against laws such as RCW 42.17.530(1 )(a) which suppress ideas
_ aﬁd inhibit free discussion 'of ? govcmmental affairs. |
Mate21 [ |
The majonty s fea:s that RCW 42.17. 530(!)(a) might be used by public OfﬁCIa]S to silence
criticism of thexr pcrformancc in office arc illustrated in the present case. When Scnator Sheldon

first contacted Dr Rickert about hcr mailing, he did not 1mmed1atcly identify the allegedly falsc

statement that he “votcd toclosca fac1hty for the developmcntally challenged in bis district” as the

source of his indignation. Rather, he was resentful that Dr, Rickert had criticized him atall. His .
attcmpt to impugn the truthfulness of her advertising was to take issue with her statement that he
wanted “to terminate peoplc from Washmgton s Basic Health Plan.” Only after asccrtaining that Dr.
Rickert’s statcment was thoroughly documented and that she had the documentation within reach did
he proceed to other statcments in the rgxaller, eventually hitting on the statement regarding his lack of
support for sg:rvik:és for the developmentally disabled as the poirit of weakness. Scnator _Sheldon's
complaint to the PDC is blatant retaliation for his Oppbnellt’s criticism and has nothing whatever to
do with the oStcnsible purpose of RCW 42.17.530(1)(a), to protect candidates for political office
from malicious lies. | ‘ o

IIavmg cstabhshed that RCW' 42 17. 53 0(1)(a) infringed upon political speech, the Courtin
119 Vote NO! turned its attcntlpn to the state interest served by the statute and determincd that RCW

42.17.530(1)(a) ddes not serve a compelling state interest.
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Because RCW 42.17.530(1)(a) infringes upon protccted speech, the court must apply

"exacting scrutiny." The State bears the "well-nigh insurmountable” burden to prove

a compelling interest that is both narrowly tailored and nccessary to achicve the

State's asserted interest. States rarely meet this heavy burden.

Id. at 628

Noting that “the State relics heavily on defamation cascs to prove a compelling interest to
justify intrusion into public debate,” the Court distinguished dcfamation cases from actions under
RCW 42.17.530(1)(a) by pointing out that “by its nature decfamation concerns statements made by
one person against another and is designed to protect the property of an individual in his or her good
name.” RCW 42.17.530(1)(a), however, “restricts political speech absent the competing interest
present in dcfamation cascs, and, unlikec a defamation suit, creates a cause of action for the
government to pursue against a private person.” Jd. at 628-630.

If Senator Sheldon truly believes he has been defamed by Dr. Rickert’s statemcent, he may
bring an action on his own behalf for defamation and recover compensation upon showing that the
statement in question was falsc, that the statcment was unprivileged, that the publication of the
statcment was Dr. Rickert’s fault, and that the statcment damaged Scnator Sheldon. See, e.g.,
Herron v. King Broadcasting Company, 112 Wash.2d 762, 768, 776 P.2d 98 (1989); Alpine
Industries, Computers, Inc. v. Cowles Publishing Company, 114 Wash.App. 371, 57 P.3d 1178
(2002). As Senator Sheldon is a public figure and the alleged defamation concems his public duties,
he must also show that Dr. Rickert acted with malice. Herron, 112 Wash.2d at Id. 1t is not only
unnecessary for the state to provide additional protection for Senator Sheldon, it is improper for the
state to crcate a public cauise of action against a private citizen for this purpose.

In addition, as shown in the present case, the current RCW 42,17.530(1)(a), no less than its

prcdecessor, “may be manipulated by candidates 1o impugn the electoral process rather than
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promote truthfulness ? 119 Vote NO! 135 Wash.2d at 631. “When the State ‘directly hampers
the ability of a party to spread ils mcssage and ‘hamstrings voters seekmg to inform themselves
about the candidates and the campaign issues,’ it has adopted a ‘highly patemalistic approach’ by
‘limiting what people may hear . . .’ This approach renders such a law constitutionally suspect.”
Id. at 632, quoting Euv. San Francisco County Democratic Cent. Comm., 489 U.S. 214,223,109
S.Ct. 1013, 103 L.Ed.2d 271 (1989). | | |

The compelling intcrest claimed by the State, in the present case no less than in 719 Vote
NO!, “isb patronizing and patemalistic. It assumes the people of this statc are too ignorant or
disinterested to investigate, lcarn, and determinc for themselves the truth or falsity in political
debate, and it is the pxoper rolo of the government itself to fill the void.” 179 Vote NO!, 135
Wash.2d at Id. In the prcsent case, where mfonnatmn was readily available whereby citizens
could have deci ded for themselves whether theybeheved Scnator Sheldon voted for or against the
closure. of a facility for the devclopmentally challengced in his district, this assumption s, as it \.
in the 119 Vote NOI casc, “especially flawed.” Id. As applied here, as in 179 Vote NO!, RCW
42.17.530(1)(a) is “purc cenSorshio, allowing government to undertake prosecution of citizens
who, in their viow,'have abuscd the right of po]itiéai debate.” Id.

As amended, and as applicd i'n_‘ the present casc, RCW 42.17.530(1)(a), to paraphrase the
majority opin'ion in 119 Vote NO/, chills poliﬁcal-speech, usurps the rights of the electorate to
determine the merits of political candidates without fear of government sanction, and lacks a
compellmg state intcrest in Justlf cation. Id.

b. The State has agghcd an mcorrect standard for a ﬁndmg of actual malice.

To prove a violation of RCW 42,17. 530(1)(a), the State must show that the statement
complaincd of was made with “actual malice.” “Actual malicc,” for purposes of RCW 42.17.530

through RCW 42,17.540 is defined as “to act with knowledge of falsity or with reckless disregard as
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to truth or falsity.” RCW 42.17.505(1). Caselaw applying this standard in the context of an action
under RCW 42,17.530(1)(a) is unavailable. However, RCW 42.17.505(1)’s definition of “actual
malice appears identical 1o that applied in defamation cascs under U.S. and Washington law. See,
e.g., New York Times Co. v. Sullivan, 376 U.S. 254, 279-280, 84 S.Ct. 710, 725-726, 11 L.Ed.2d
686, 95 A.L.R.2d 1412 (1964); Herron, 112 Wash.2d at 775; Alpine Industrics, 114 Wash.App. at
394.

The Director concludes that Dr. Rickert’s statement that Senator Sheldon “voted to close a
facility for the devclopmentally challenged in his district” was made with actual malice because:

Ms. Rickert made no effort to ascertain the authenticity of her statements. She could

have easily determined the truth of Senator Sheldon’s voting rccord on this issuc to

find out whcther Senator Sheldon voted for or against the Legislature’s 2002 budget

that closcd Mission Creck Youth Camp. She simply made no effort to do so. In

addition, Ms. Rickert should have known or could have easily determined whether

Mission Creck Youth Camp was a facility for the developmentally challenged. She

again made no effort to verify the truthfulness of this part of the statement in her

political advertisement. Notice of Administrative Charges, page 4.

Even if everything the Director claims were true, he has not provided a basis for a finding of
malice. The Director does not even allcge that Dr. Rickert acted with knowledge of falsity. His sole
basis for claiming that Dr. Rickert acted “with reckless disrcgard as to truth or falsity, is that she did
not further research or verify information she remembered from her conversations with Mr. Wood.

To establish “reckless disregard as to truth or falsity,” it is not enough to show that “a
rcasonably prudent man would have . . . investigated before publishing. There must be sufficient
evidence to permit the conclusion that the defendant in fact entertained serious doubts as to the truth

of his publication.” Herron, 112 Wash.2d at 775, quoting St. Amant v. Thompson, 390 U.S. 727,
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1 730-731, 88'S.Ct. 1323, 1325-26, 20 L.Ed.2d 262 (1968). A ﬁnding of actual malice “requires
cvidence that the jpublisher was plagued with scrious doubts asto the truth of the statcment. Mere
failures to investi gate or mistakes 'méde in an investigation leading to a news story will not prove
recklcssness - Alpine Industrzes, 114 Wash. App at 394. A “public figure’s critics have no
affirmative duty to search out the truth or to substantiate their statcments, nor are the.y required to
corroborate their sources’ mfonnatlon."- Mqrgoles V. Hubbqrt, 111 Wash.2d 195,205, 760 P.2d 324
(1988), quoting Herron v. ‘ﬁibune:P;ub 'g Co., 108 Wash.2d 162, 171, 736 P.2d 249 (1987), citing
Garrison v. Louisiana, ‘379 U.S. 64,‘; 79,4 8S S.Ct. 209, 218, 13 L.Ed.2d 125 (1964). Not even a

scintilla of evidence has been presenté'd on which to base a conclusion that Dr. Rickert “was plagued

O OV 0 NN O L W

with serious doubts as to the truth” of her statement. The Director merely asserts that Dr. Rickert
11 '

12
13
14

15
16
17
18
19
20

s
22

could have investigated the matter mbrc thoroughly. The law ofthe United States and of the Statc of

Washington specifically declines to irhpose such a burden on the speech of a critic ofa public figure

pertaining to a matter of public importance.
1f anything, the standard for a finding of malice in the context of RCW 42.17.530(1)(a) is
even higher than in‘thé context of a defamation lawsﬁit. In 119 Vote NO!, Justice Talmadge, thc
most scvere critic of the majority op;inion, masohed that RCW 42.17.530(1)(a), as then written,
should be held to withstand Constitutfonal challenge because of the protections for political speech
provided by its requirement that a st‘atefnent be proved to have been made with “actual malicc”
beforea viplatioh could be found. 135 Wash.2d at 640, Talmadge, J., concurring. He reasoned that
the nced to prove actual malice in such cascs meant:
. The scope of RCW 42,17,530(1)(a) .is severely proscribed. It does not rc;ach
- hyperbole or fhgtoﬁé, polénlic or begﬁiling commentary, satire or mockery, zealotry
‘24 or insanity, insincerity or low gunning‘,-’ true beliefs or mere mistakes. . .. The statute
25

26

speaks only to one pver'sdn‘: the calculating liar, who with clcar mind and steadfast,
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deliberate purpose, coldly composes and diligently distributes knowing lies to effcct a

desired political result. The statute chills only this devious liar, not free specch. In

short, “The actual malice test penalizes only the “calculated falsehood.” Id. at 648-

649, quoting Tavoulareas v. Washington Post Co., 567 F.Supp. 651 (D.D.C.1983),

Even if truc, the Director’s allegations that Dr. Rickert “madc no effort to asccrtain the
authenticity of her statements” or verify their truthfulness, does not even begin to sustain a finding
that she is a “calculating liar, who with clear mind and steadfast, delibcrate purpose, coldly
compose[d] and diligently distributc[d] knowing lics.”

c. The State has not met its burden of proof.

Any violation of RCW 42.17.530 must “be proven by clear and convincing cvidence.” This
is a higher standard of proof than the “prepondcrance of the evidence” standard requircd in most civil
actions. A mere “‘scintilla’ of evidence, evidence that is ‘merely colorable,’” or evidencc that lacks
significant probative value is not enough. Ilerron, 108 Wash.2d at 170; Alpine Industries, 114
Wash.App. at 389; Eubanks v. North Cascades Broadcasting, 115 Wash.App. 113, 125, 61 P.3d
368. In his concurring opinion in 119 Vote NO!, Justicc Talmadge relies on the statute’s requirement
that violations be proved according to “the intermediate standard of proof, clear and convincing
cvidence,” for the protection of political speech by making “violations more difficult to prove.” 135
Wash.2d at 640.

To prove that Dr, Rickert violated RCW 42.17.530(1)(a), the State must prove, by clear and
convincing cvidence, that the statements at issue were facts, that they werc material, that they were
false, that they werce about a candidatc for public office, and that the statements were made by Dr.
Rickert with actual malice, Dr. Rickert has acknowledged making the statements and that they were
madc about Senator Shcldon, a candidate for public office, As to the remaining matters to be

proven, the State cannot mect its burden of proof on the basis of the evidence presented.
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The State has not proven by clear and convincing evidence that the statements at issuc were

statcments of fact. The statemcnts with which the State takes issue arc that Mission Creck Youth
Camp was a “facility for the dcvclopthentally challenged” and that Scnator Sheldon “‘votcd to close”
it. | | | B |
RCW 72.05 .010 refers to Mission Creek Youth Cﬁmp as onc of several named “residential
state schodls, camps aﬁd céntcrs” u}ith the pﬁrposc of providing “for cvery child with bchavior
problems, Imentall'y aﬁd physically handicapped persons, and hcaring and visually impaired children .
. . such care, guidance and insfructidn, control and trcatment as will best scrve the welfare of the

child or person and 'sqc'ietyr .. .” Mission Creck has been vvariously described as a “yoﬁth

rchabilitation center” (Dave Wood), a “medium security Youth Camp for juveniles convicted of

felony-level offenses” (Ken Brown, Fiscal and Contracts Manager, Juvenile Rehabilitation
Administration, Washington State D¢panme|1t of Social and Health Servi ces), and_a “prison facili
for juvenile offenders” (Senator Tim Sheldon), as well as a “facility for the developmen‘
challenged” (Dr.lMarilou Riékert). All of these statements are charactcrizations. None of them risc
to the level of ‘fact. The fact that,Dr.‘ Rickert changed her characterization of Mission Creek after
discussing the matter with Senator Sheldon and Mr, Wood is not evidence that hcf initial
ch amctedzatioh wﬁs a ‘““false statcment of materi al fz;ct.” Furtliénnore, it certainly docs not meet the
“clcar and convincing” standard. |

With regard to the statement that Senator Sheldoﬁ “voted to closc” Mission Creek, Senator

‘Sheldon asserts that the fact that hé voted against the budget that eliminated funding for the

operation of Mission Creek means he did not vote to closc Mission Creek. Mr. Wood believes
otherwise. “Tim's votc AGAINST his own party's budget sealed Mission Creek’s fate. Claiming to
have votcd against the budget that climinated Mission Creek, crgo he was against ciosuie, isthc kind

of lie that politicians with little principle arc so fond of.” Wed., 6 Nov. 2002, c-mail from Dave
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Wood to Marilou Rickert. The significance of Sepator Sheldon’s vote against ESSB 6387 with
regard to Mission Creek is a matter of opinion, not fact. The fact that Dr. Rickert determincd that
her statcment may have led to confusion among the public and took steps to clarify it docs not
change the fact that it was opinion, not fact. The Statc has not met its burden of proof on this issue.

The Statc has not presentcd any evidencc at all that the statcments were “matcrial,” indeed
they have not even provided a definition of “materiality” with regard to alleged facts in political
advertising. The Director states that:

Both parties agreed that support for social services was an important issue to voters

in this district. The statement in the advertisement drcw a sharp contrast between

Senator Sheldon and his opponent, Ms. Rickert. It attempted to cast Scnator Sheldon

in an unfavorable light concerning his handling of social service issues.

Noticc of Administrative Charges at page 4.

If this is the State’s evidence as to the issuc of “materiality,” it not only fails to meet
the “clear and convincing standard,” but it is contrary to law. First Amendment protections
extend 1o spcech that it critical of public officials. New York Times, 376 U.S. 254, 270;
Margoles, 111 Wash.2d at 203. “Vehement, caustic, and somctimes unpleasantly sharp
attacks on government and public officials” arc permitted. Margoles at Id., quoting New
York Times at Id.

As the State has not proven that the statcments at issue are statcments of fact, the Statc cannot
prove that the statements arc “false.” Tn his concurring opinion in Vote NO!, Justice Talmadge notes
that ““[i]n construing a similar statute, Oregon courts have consistently held that a statement that can
in any way be inferred to be either factually correct or a mere opinion is not prohibited by Oregon’s
statute, even thought it could also be interpreted as a false factual statement.” 135 Wash.2d at 655

(citation omitted).
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Finally, the State has presented insufficient evidenco to prove that Dr. Rickert made the
stalements “with actual malice.” As set forth above, if it is to prove actual malice, the State must -

present clear and convincing cvidence that Dr. Rickert entertained serious doubts as to the truth of .

- the statements at the time she distributed them. The Statc cannot present this evidence because it has

does not have it. In her lctter tovthe Dircctor, Dr. Rickert denied knowing that any statcments she
made were falsc or that she recklessly disrcgarded their truth or falsity. Dccember 23, 2002 Ictter of

Marilou Rickert to Philip E. ‘Stutzmah at page l‘. She also identified Mr. Wood as the source of her

~ infonmation about Senator Sheldon’s vote to close Mission Creek December 23, 2002 letter at page

2, Dr. Rickert repeatcd this information to the Statc’s investigator, Sally Parker, on March 10, 2003.
Rceport of Investigation, pages 6-7. chenheless, neither Ms. Parker nor any other agent of the State
contacted Mr. Wood about this matter in the course of their investigation. It is impossible for the

State to asccrtain the reasonableness of Dr. Rickert’s reliance on her source, much less present “clear

and convincing evidence” that she entertained serious doubts about the information derived fro
source, without cven so much as consulting that source. |

With regard to Dr. Rickert’ s characterization of Mission Creek as a “facility for the
devclopmentally »c'hallcng'cd, once again the Statc did not even investigate the reasonableness of Dr.
Rickert’s belief. In her investigative report, Ms. Patker states that “PDC staff conducted a telephone
intervicw with Ken Brown, Fiscal and Contracts Manager with the Yuvenile Rehabilitation
Administration, a division of the Department of Social and Hpalth Services,” who “stated to PDC
staff that MCYC has 'bcén a medium sccurity Youth Camp for juveniles convicted of felony-level
offenses since the 1960’s.” Report'oif Inv,cstigétio‘n at pagc 8. Mr. Brown further informed PDC
staff “that some of the offenders incarcerated at MCYC may have had reoccurring disorders such as
developmentally disabled, /sic.] but treatment of those disorders was not the purpose of the facility.”
Id
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It appears that the State did not contact anyone who had worked at Mission Creek, had
program responsibility for Mission Creek, or had any knowledge as to what, if any, percentage of the
youth served by Mission Creck suffered from developmental disabilities or what, if any,
accommodation was provided for them. In other words, the State did nothing to determine the
reasonablencss of Dr. Rickert’s belief that Mission Creek was a “facility for the devclopmentally
challenged.” Mr. Brown’s characterization of Mission Creek as “a medium security Youth Camp for
juveniles convicted of felony Icvel offenses” and his information that treatment of developmentally
disabilitics “was not the purpose of the facility” does even begin to meet the State’s burden of proof
that Dr. Rickert’s statcment was madc with actual malice.

4. Conclusion

RCW 42.17.530(1)(a), on its face, violates the First Amendment of the Constitution of the
United States in that it infringes on the First Amendment’s guarantee of free spcech. Even if the
statute survives Constitutional challenge, Dr. Rickert has not violated thc statute. The State has
applied an incorrect standard for a finding of actual malice under RCW 42.17.530(1)(a) as dcfined in
RCW 42.17.505(1) and has not met the clear and convincing burden of proof necessary to support its
conclusion that a violation of RCW 42.17.530(1)(a) has occurred. The charges of the Dircctor of
Compliance of the Public Disclosure Commission against Dr. Rickert should be dismissed in their
entircty.

DATED this __Z_Z_%ay of May, 2003,

Respectfully submitted,

Wb BT

Marilou Rickert, Respondent
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IN THE MATTLER OF ENFORCEMENT
ACTION AGAINST

BEFORE THE PUBLIC DISCLOSURE COMMISSION
OF THE STATE OF WASIIINGTON

Marilou Rickert, PDC CASE NO: 03-147

Respondent
DECLLARATION OF MARILOU
RICKERT

MARILOU RICKERT, under penalty of perjury under the laws of the State of Washington,
declarcs as follows:

1. Tam over cighteen years of age and competent to testify herein, 1 have direct knowledge of

the facts below.

. I was a candidate for thc position of State Senator from Washington’s 35 Legislative

District in the November 5, 2002 General Election, Scnator Tim Sheldon was my opponent,

Senator Sheldon was the incumbent and was re-elected.

. Between October 16, 2002 and October 28, 2002, I sponsored a mailing that was either

mailed or delivered to most active voting households in the 35th District. The mailing
consisted of a brochurc with information about the Green Party and my candidacy enclosed in
a wrapper, cntitled “There IS a Difference,” comparing Scnator Sheldon’s positions with my
own on various issues. A copy of the entire mailing is attachcd. 1 sent the mailings out in
batches over an extended period of time because the mailings had to be prepared by
volunteers and because I had to raisc the money to pay for the mailings. Invoices for the
mailing and a copy of my lettcr to Sally Parker of April 1, 2003, with particulars about the
mailing schedule and supporting detail is attached. In order to save money, I did not send the
mailing to Scnator Sheldon, myself, or any voters who I belicved were alrcady committed to

Scnator Sheldon or me.
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4. 1had éources fdr all of the statements Ivmadc about Senator Sheldon. For the most part, my

sources were f:ém the print media. Other sources included PDC rééords; records of the
Washington state legislature, statements made by Scnator Sheldon himself at candidates
forums that we bbth attended and of 'which I had direct knowledge, and information reccived
from ]javc W,ood,- a loi)byist fbr Action for RHCs (Residential Habilitation Centers), an
advocacy group for services for the profouhdly and severely developmentally disabled.
Specifically, Mr. Wood and I discussed Senator Shcldon’s role in the closure of Mission
Cre‘ek.Youth ”C,amp‘ over lunch in June of 2002 and by telephone on at least one occasion
thereafter. o |

5. All of the statements in the mailcr about Senator Sheldon had to do with his activitics as state
senator and- sénatorial Ca’ndidatc. At no point in my campaign for the State Senate did 1 makc

any statement or sponsor any advertising that contained any reference {0 Senator Sheldon’s

personal life, his -‘family, or his}activities as PUD commissioner, Director of the M
County Economic Devclopment Council, manager and part owner of Sheldon Propertics, or
any position or rblc other than that of state senator and senatorial candidate.

6. The Fn’daSr beforc the clection (November 1, 2002), Senator Sheldon telephoncd me at my
work place. Hc' said that he had just been made aware of the mailing and that it was falsc and
misleading'i‘n its entii'ety; initially;, }hc took specific issue with the statement that he “wants to
terminate 'people’:'frbm' Washingt;)n's Basic Health Plan.” 1 pointed out that his position
regarding terr.niu.ati.vonAdf-.’ people from WaShingtOn’s Basic Iealth Plan had not only been
reported in the press, but lhiit 'he had twice advanced it at public forums at which I had been

present.! - o .

1 On March'l?}; 2003, Senator Sheldon voted to pass‘ SSB 5807, which would significantly
restrict enrollment in Washington’s Basic Ilealth Plan for both adults and children. A copy of
the Senate Bill Report and Roll Call Vote of the 3¢ Reading and Final Passage of SSB 5807 is
attached. . T v
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7. After a somewhat hcated discussion, Senator Sheldon agreed that the statements about him in
the mailer were substantially true, with the single exception of the statement that he “voted to
close a facility for thc developmentally challenged in his district.” Senator Sheldon insisted
that he voled against closurc of Mission Creek and specifically stated, in response to my
question, that he considers himself “an advocate for the developmentally disabled.” I agreed
to review the information with my source (Mr. Wood) and get back to Senator Sheldon,?

8. I contacted Mr. Wood regarding Senator Sheldon’s accusation that the statcment that he
“voted to close a facility for the developmentally challenged in his district” was false. Mr.
Wood discussed the matter with me face 1o face on Election Day and also sent me an c-mail
message (attached) to the effect that my only error was reporting Mission Creck as a facility
for the developmentally challenged rather than a youth rehabilitation center® and that Senator
Sheldon’s votc AGAINST his own party’s budgct scaled Mission Creek's fate. Mr. Wood

went on to say that “Two Rcpublican scnators, Alex Deccio and Shirley Winsley, saved or

? To the best of my knowledge and belief, Scnator Sheldon made no attempt to contest my
statement regarding his role in the closure of Mission Creek, despite the fact that he had the
resources and (even assuming that he only became aware of the mailing two weeks after the
beginning of its distribution) time to do so, Senator Sheldon collected $109,970 in campaign
coniributions, of which he surplused $59,404.37, Copics of Senator Sheldon’s record of
contributions and expenditures from the PDC are attached, For an example of the speed with
which a political message can be aired, KMAS, Shelton's local radio station, taped an ad for my
campaign on less than two hours notice the Friday before the clection and had it on the air in
less than 24 hours. To the best of my recollection, $200 bought six weekend airings of the ad.

3 Mission Creek has been variously described as a “youth rehabilitation center” (Dave Wood), a
‘medium security Youth Camp for juveniles convicted of felony-level offenses” (Ken Brown,
Fiscal and Contracts Manager, Juvenile Rehabilitation Administration, Washington State
Department of Social and Health Services), and a “prison facility for juvenile offenders” (Senator
Tim Sheldon), as well as a “facility for the developmentally challenged” by me. RCW 72.05.010
rcfers to Mission Creck Youth Camp as onc of scveral named “residential state schools, camps
and centers” with the purpose of providing “for every child with behavior problems, mentally
and physically handicapped persons, and hcaring and visually impaired children . . . such care,
guidance and instruction, control and treatment as will best serve the welfare of the child or
person and society . . .”
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| (attached), names Scnator Sheldon as the organizer of a meeting to discuss a proposal “to

even expanded programs in their districts that they care. deeply about. They voted YES on

the budget, Tim could have done the same thing.” v

9. As Mr. Wood copied his email to Scnator Sheldon and told me he would speak directly with
Scnator Sheldon about the Mission Creek matter (and told me the week following the
clection thgt he had dori'c_ s0), I did not contact Senafor Sheldon further about Mission Creck,
although I did send him a card congratulating him on his re-election.

10, On the wccfccnd fOlIowing the election, I received a letter from Senator Sheldon (attached)
n whiéh he stated that “[y]our cxcusc that I want to tcrm_inaté people ineligible to be enrolled
froh the BHP as somehow justified ‘beéause, in your words, ‘they are people, too’ is truly
lame.” Senatof Sheidon also tﬁi‘catened to “pursuc the issue with the PDC” if I did not
provide him “with the date and bill number of the legislation that . . . would have closed . . .

‘a faéility for the developmentally challenged in his district and is advocating for the site to

39S

be tumed ihto a prison. The letter was followed by several phone calls from Sen

Sheldon to m‘y‘ home over the iong Veterans Day weekend. On Veterans Day, Scnator

~ Sheldon voluntarily left a‘mc'ssagsc on my voicc mail to the cffect that he wanted me to write

a letter to tlu: press clarifying the matter. I have saved Senator Sheldon’s message and can
arrange for it to Be_’feplayed_ from any telephone. ‘

11. Upon leaming that Senator Sheldon had no objection to a wider public airing of the dispute,

and woﬁld actually welcome su(;h an airing, I immcdiately took the opportunity to both

4 Scnator Sheldon won re-election to the State Senate with 78.27% of the votes cast (29,221 to
8,109). A copy of the Washington Secretary of State'’s final clection results for the General
Election, November 5, 2002, State Legislature — District 35 is attached

§  “Youth Camp Could Be Resurrected as Prison,” The Bremerton Sun, July 11, 2002,
convert the recently closed Mission Creek Youth Camp into a minimum-security facility for men

or women”. Senator Sheldon is quoted as supporting the proposal because “it’s a good fiscal
move by the state,” : - ,
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correct any misunderstanding that may have been caused by my mailing and also inform
advocatcs for the developmentally disabled that Senator Sheldon may be sympathctic to their
cause by scnding the attached letter to the Shelton-Mason County Journal, The Bremerton
Sun, The Olympian, and The Daily World. The letter was published in its entirety by the
Journal on November 21, 2002, and in shortened form by the Sun on December 2, 2002, and
the Olympian on December 9, 2002. Copies of all publications of the letter are attached. To
the best of my knowlcdge, The Daily World chose not 1o publish the letter.

12. The weekend after I sent my letter to the press, I reccived a second letter from Senator
Sheldon (attached) re-itcrating his request that I clarify my statement in a letter to the press.
Senator Sheldon attemptcd to impose additional requirements by insisting that I send the
letter to “all the daily and weekly newspapers in the 35" District” and that he “would have to
agrece to the content of the letter.” 1 did not rcceive Senator Sheldon’s second letter until after
I mailed my letter to the press, but I would not have cooperated with an attempt by a
government official acting in his official capacity to impose a prior restraint on political
expression. [ believe that Senator Sheldon was acting in his official capacity as State Senator
when he demanded I send a letter to the press containing political content over which he
would have control because the c-mails Senator Sheldon sent in support of his statement that
he voted against closure of Mission Creek were self-identified as having been circulated
during regular work hours among Statc Scnate staff who researched the matter for him.
Copies of the e-mails are attached,

13. On November 18, Senator Sheldon filed a complaint with the PDC alleging that I violated
RCW 42.17,530(1)(a). Lecttcr attached. I received a letter from the PDC in late December
notifying me of Senator Sheldon’s complaint. I havc fully cooperated with the PDC’s

requests for information, On May 5, 2003, the Dircctor filed a “Notice of Administrative
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Charges,”‘alleging that “there is clear and convincing evidence that Marilou Rickert violated

RCW 42.17. 530(1)(a) w1th recklcss disregard as to truth or falsity when she distributed
pohucal advertlsmg that made a l‘a]sc statement of matcrial fact about Scnator Tim Sheldon.”
I rcccwed the Notu:e on May 12,2003, |

1 AFFIRM under penalty of per_mry under the laws of the State of Washington that the

forgoing is truc, complete, and con'ect

DATED this 22“‘l Day of May, 2003, at Shelton, Washmgton

R

MARILOU RICKERT
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